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TRIALS AND TRANSACTIONS

AUTO DEALER BEST PRACTICES
AND COMMON RED FLAGS:

AN OUNCE OF PREVENTION IS BETTER THAN
A GALLON OF PAIN
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Johnson Deluca Kurisky & Gould, P.C.

DISCLANVIER

This presentation and the accompanying materials do
not constitute legal advice.

No attorney/client relationship is formed by these
materials. You should consult your attorney regarding
any legal matters that you may encounter.
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Johnson Deluca Kurisky & Gould, P.C.

B
Who We Are

JDKG Attorneys practice in the tollowing areas

Appea Arbitration

Auto Dealerships Banking

Bankruptcy and Creditor’s Rights Commercial Litigatior
Common Carrier and Transportation Corporate Transactions
Mergers and Acquisitions Environmental Litigation
Insurance Coverage Insurance Defense

Labor and Employment Land Use

Oil & Gas/Energy Real Estate

Succession Planning Trusts & Estates

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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SOLVET and a corporate traincd transactional attorncy
proactively 1acntily business 1ssues and provicms, as well as eliminate risks, on behall o1

!1%')-!;3’-1 ”Mw [OCUSES On busSINessS clients, 10cally. t:—‘;u.ugzil'. nationally and imternationally. Gcorge s
areas of concentration include corporate transactions, mergers and acquisitions, labor/employment, creditors” rights.
wwww George has successfully detended his clients i hundreds of litigation,
administrati "'0'»:' [Al10 W

George has successfully completed multiple mergers, acquisitions and dispo of micro-cap to large-cap w protecting his
clients’ rights across a broad spectrum of concerns. This representation includes negot1at1on of agreements with consu and floor plan lenders,

consumer litigation, and compliance with the various administrative agencies. George currently represents both top publicly traded and closely held
businesses, with a specialization in automobile dealer representation nationwide.

George’s commercial litigation practice includes a variety of clients and matters. These matters include corporate governance g /
shareholder disputes, labor and employment issues, land use, breach of contract, creditors’ rights, employment, real estate, and consumer defeASe
matters. /

As a community leader, volunteer, and activist, George is involved in a myriad of civic, community, nonprofit, religious, ang/ousing
related groups and activities. He serves on the boards of numerous nonprofits, chambers of commerce, civic groups, benevolent societieg
associations, and educational foundations.

George’s active involvement has earned him the well-deserved reputation as a problem solver for both business clients aixd outside groups.
He is a highly visible resource throughout the community, with an ability to make the right connections to get time and cost efficient work done for
clients. His focus is on obtaining the appropriate cost-effective resources, whether they are inside or outside of the firm, fo achieve a timely and
positive result.

gkurisky@jdkglaw.com | (713) 652-2525
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PRESENTATION RO

dealership.

Participants’ role:

You should help out. Feel free to identify
concerns and to ask questions.

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

* Complex regulatory frameworks gc
expensive continuing fines for unresolved violations.

* Auto dealerships in 2026 are faced with increasingly sophisticated fraud
schemes from dishonest and ill-intentioned prospective purchasers and
scammers.

* This presentation focuses on critical compliance areas that protect your
dealership's financial interests, reputation, and ability to legally operate.
We will also provide an overview of several of the most common — and
dangerous — methods of consumer fraud affecting auto dealerships today.

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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RECORD KEEPING
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Johnson DelLuca Kurisky & Gould, P.C.

RECORD KEEPING

REQUIRED RECORDS INCLUDE:

TITLES (OR COPIES),
SALES CONTRACTS,
ODOMETER STATEMENTS,
TAX FORMS

DEALERS MUST MAINTAIN COMPLETE
RECORDS OF ALL VEHICLE PURCHASES
AND SALES FOR 48 MONTHS, WITH THE

MOST RECENT 13 MONTHS READILY
AVAILABLE ON-SITE FOR INSPECTION BY
TXDMV REPRESENTATIVES

CONSIGNMENT SALES:
A WRITTEN CONSIGNMENT AGREEMEN:T
SHOULD INCLUDE: VEHICLE DESERIPTION,
VIN, AGREED UPON PRICE, AND TIMEERAME

FOR THE CONSIGNMENT

RECORDS MAY BE MAINTAINED
ELECTRONICALLY SO LONG AS THEY CAN BE
IMMEDIATELY PRINTED FOR INSPECTION
DURING BUSINESS HOURS.

ge A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

Records Must Include:

Purchase Documentation
Bill of Sale

Auction Recelpts
Complete Texas Motor Vehicle Sales Tax Resale Certificates

Copies of both sides of reassigned titles

£
)
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Johnson Deluca Kurisky & Gould, P.C.

CONSIGNIVEENIESALES

For consignment vehicles, dealers must maintain:

e A written consignment agreement or power of attorney

* A copy of the vehicle title

* All standard retail sales documentation once the sale is
completed

A. Kurisky, Jr. | All rights reserved.
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Texas Motor Vehicle Sales Tax Exemption Certificate
— for Vehicles Taken Out of Siate

Narme of purcheser

Address (Sireet & rumber, F.O. Box or routs number) Phaone {Area code and number)

City, s1ate and ZIF Code

:’ eg > R -y g I, the purchaser named above, claim an exemption from payment of motor vehicle sales tax for the purchase of the motor vehicle
~ S - \ | described below:

” “ < i
] (@ / — - e Vehicle identificalion number Make of vehicle Year mode Stale or country whese vehicle wil be wsediregistered

SESQUICENTENNIAL 150 YEARS

Seller

TelEiceuie

Streat address

City, state and ZIP Coos

I claim this exemption because the vehicle is o be transported outside this state, prior to any use in this state other than the
transportation of the vehicle out of state, for use exclusively outside this state. | understand that, if | register the vehicle in Texas,
the exemption | am claiming will be presumed invalid

By signing below, | hereby authorize the Comptroller to provide a copy of this certificate to the state or country in which the vehicle
will be titled, registered and used. | understand that | will be liable for payment of motor vehicle sales or use taxes that may become
due if | fail to comply with the provisions of the Texas Tax Code, Chapter 152, Taxes on Sale, Rental, and Use of Motor Vehicles.

I understand that it is a criminal offense to give a Texas Motor Vehicle Sales Tax Exemption Cartificate to the seller for a motor
vehicle that | know, at the time of purchase, will be used in a manner other than that expressed in this certificate and that the offense
is a felony punishable by imprisonment for not maore than 10 nor fewer than 2 years, or a fine of not more than $10,000, or both.

In addition to the other sales records, you must

sign
hlegre>

a ls O m a i nta i n a p r'O p e rly CO m p let e d TeXa S NOTE: THIS CERTIFICATE DOES NOT REQUIRE A TAXPAYER NUMBER TO BE VALID
Motor Vehicle Sales Tax Exemption Certificate ikl

(Form 14-312) to document the exemption from R e & S S
Texas sales tax.

P.O. Box 13003
Austin, Texas 78711-3003

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

Put a Pinto under your tree.

ADVERTISING RECORDS REQUIREMENTS

ALL ADVERTISING MATERIALS MUST BE
MAINTAINED FOR DEPARTMENT REVIEW
(TXxDMV) INCLUDING COPIES OF PRINT ADS,
ONLINE LISTINGS, RADIO AND TELEVISION
SCRIPTS, AND DIRECT MAIL PIECES.

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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Texas Depai'tment
of Motor Vehicles

HELPING TEXANS GO. HELPING TEXAS GROW.

Johnson Deluca Kurisky & Gould, P.C.

If TxDMYV requests records by
certified mail, dealers must
respond within 15 days or face
potential civil penalties, license
suspension, or revocation..
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THE SALES PROCESS
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THE SALES PROCESS

Used vehicle dealers must display the FTC-required Franchised dealers must display the Monroney sticker on
Buyer's Guide ("As-Is" sticker) on every used vehicle. all new vehicles.

FLR-000941 v e n, 100941, o201 6114

2 uPE EXTERIOR
x SPORTS CAR RUBY AED METALLIC TINTED CC
ther .1 cT V8 INTERIOR
) e s MT82 CHAR BLACK REC CLOTH BKT

IMPORTANT: Sp0ken Promises are GIMCUR 10 eaforce. Ash the dealker 10 put all promises in witing. Keep this form.

: : i S o

Chewrclet 1TenExtCabPU 1998 1GCECIOR1WR111184 H Ep e e e S
e Tty T T 1

rosey Year PR B (LN e o

o s | p————

g Rating s e

11164
! e AN
Desber Sock Noeted + 5VRI90.000 ROADSIDE ASSIST
WARRANTIES FOR THIS VEHICLE:

EASE PRICE
TOTAL GPTICNS

wTED a0, TOTALVEHIGLE & DETIONS
- FRCNT LICENSE DESTINATIGN & DELWERY
MANUAL & WAY DRNERS SEAT GHAAGE
TAPE STRIE DELETE
i MGG
"RECARO MANLAL G 505,00
TAG 00D 4 JONES

YOU WILL PAY ALL COSTS FOR ANY REPAIRS. The dealer assumes no responsibility for
any repairs regardiess of any oral statements about the vehicle.

D FuLL D LIMITED WARRANTY. The dealer will pay % of the labor and % of the ""'c':“ - o o Do b el T ‘I|I|||||I‘MMMJ

al'mbrmccovu‘d sysiems Mhimri;‘zﬂnmmtypcrhd. Ask the dealer

a copy of the y o for a p of Y e SPECIAL ORDER ‘ - -
exclusions, and the dealer's repair obligations. Under state law, “implied Ftended ervice i
warranties” may give you even more rights.

Frantal Driver
[+

e
CONVOY DX281 N RAZX 420 000541 102813
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NO LEGAL THRESHOLD EXISTS BELOW WHICH DISCLOSURE IS NOT REQUIRED!
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Weather-damaged vehicles, including those with flood or hail damage, must be disclosed to buyers regardless of dollar

The "As-Is" Buyer's Guide must be prominently displayed with both sides visible, and a copy must be provided to the
amount of damage.

customer at the time of sale with any negotiated changes in warranty coverage noted on the form.

The Buyer's Guide becomes part of the sales contract and overrides any contrary prov

proper completion critical for legal protection.

the dollar amount of damage or repairs.

s
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calers must transfer title within 30 days of sale.

Dealers are responsible for proper completion of all
title documents, collecting applicable sales tax, and
submitting paperwork to the county tax office.

Effective July 1, 2025, Texas dealers must issue metal
license plates at the time of sale and electronically
process title/registration transactions. The buyer must
keep the Buyer’s Receipt in the vehicle until
registration i1s complete and the windshield sticker is
affixed.

Dealers handling a trade-in vehicle with an outstanding
lien must pay off the lien within 25 days once they
have the vehicle and the proper paperwork to pay the
lien.

The Dealer should obtain a release of lien letter to
avoid liability for continued payments.

Johnson Deluca Kurisky & Gould, P.C.

ITIE HERERY CEAT FIEDTHAT THE PERSON HEREIN NAMED IS THE OWNER
OF THE VEICLE DESCAIDED ABOVE WHICH S SUGIECT TO THE ABOVE LIENS

SSd00d8d SHIVS dH.L

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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RIALS H

ADVERTISING REQUIREMENTS

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

Today’s Chevrolet

Hotter than Texas chili.

Dealer advertising is regulated by TxDMV under 43 Tex. Admin. Code Ch. e

What's so hot about 2287 Everything. Styling. Perfor-

215, the FTC under the FTC Act, and, where finance or lease terms are e

throaty bursts of power when you need it. And the optional
a g H High Output Pack: 228 hott dentials.

advertised, the CFPB through Regulation Z (TILA) and Regulation M. The Ll

rear suspension and new, precise front geometry with special

H H H d | | , 228 h: | |

Texas Attorney General may also pursue violations independently under s

Simmering shape. 728 looks as quick as it goes. Sleek,

curving lines and a 62-degree raked windshield help provide a

t h e DT PA . low drag coefficient of .339. And 228’ deep front air dam helps
reduce nose lift, while aiding steering response.

Take it to your next cookout. So if you've got a taste for
something hot, get a Z28. You'll find it's hotter than Texas chili.

All advertising must be truthful and non-deceptive, with specific disclosure T/ Cheoe B o heconad LS ou e, g LS

du y other

requirements for finance terms, lease payments, and Internet advertising.

OLYMPICWINTER % ¢
GAMES !

Payment advertising must include total down payment amount, number of
payments, and APR if a rate is mentioned.

Dealer advertisements must clearly identify the dealership name as shown
on the license or registered DBA name.

Statements such as "everybody financed," "no credit rejected," or similar
claims are prohibited unless they are strictly true and the dealer can
substantiate them.

All vehicles advertised must be available at the advertised price, with no

hidden fees or add-ons that increase the advertised price.
Gl e

taking charge

Internet advertising on third-party platforms must still comply with all
TxDMV advertising rules.
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ADVERTISING:
COMMON MISTAKES AND VIOLATIONS TO AVOID

MY COUSINIFINNY © 2017 FOX

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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BAIT ADVERTISING

Bait advertising occurs when a dealer has no intention of selling at
the advertised price or terms, or advertises vehicles that aren't
actually available for purchase.

Price misrepresentations include failing to include dealer fees in
advertised prices or advertising a discount from a price at which a
vehicle was never offered.

Sales and savings claims require specific documentation to
substantiate the claimed savings.

Failing to honor advertised prices can result in both civil penalties
and DTPA liability.

Johnson Deluca Kurisky & Gould, P.C.

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

NTS

IREME

“Lowest Price” and Other Superlative Price Claims

EQU

Under TxXDMV rules, claims representing a "lowest price," "best
price," "best deal," or any similar superlative are prohibited in dealer
advertising — regardless of whether the dealer has substantiation for
the claim.

o

The only permissible variation is a "meet or beat" guarantee, which is
allowed provided the advertisement clearly and conspicuously
discloses the conditions and requirements a customer must satisfy in
order to receive the offer or guarantee.

VERTISING

“AD

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

“Liquidation”

Advertising a sale as "liquidation," "bankruptcy," or similar terms is
prohibited unless the dealer is actually going out of business under
those specific conditions.

|THE LIQUIDATI"“S ARE HERE'
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Johnson Deluca Kurisky & Gould, P.C.

IS

“Factory Rebates”

Advertising “factory rebates” as part of dealer discounts is
prohibited, as is combining different rebates not available to all
customers into one large "available rebate" amount.

REMEN

O

f T

*ADVERTI

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

FTC CARS RULE — VACATED

The FTC issued the Combating Auto Retail Scams (CARS) Rule in January 2024, targeting bait-and-switch tactics,
hidden fees, and unauthorized add-on charges. It was challenged immediately by NADA and the Texas
Automobile Dealers Association.

On January 27, 2025, the Fifth Circuit vacated the CARS Rule 2-1, holding the FTC violated its own procedural
requirements by failing to issue an Advance Notice of Proposed Rulemaking. The rule never took effect and has
no force or effect.

Dealers have no CARS Rule compliance obligations. However, the FTC and state attorneys general are expected
to pursue aggressive enforcement of existing UDAP standards against the same practices the CARS Rule targeted.
The vacatur does not eliminate dealer exposure for deceptive advertising, hidden fees, or unauthorized add-ons.
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OPERATIONAL VIOLATIONS

“Curbstoning” (selling away from licensed premises) is prohibited and specifically targeted by enforcement (TxDMV).
Acting as a broker (arranging sales for a fee without transferring title to yourself) is illegal without a specific license.
Wholesale dealers cannot sell to retail customers and must maintain separate physical locations from retail dealers.
Misuse of dealer plates on unauthorized vehicles or by unauthorized persons can trigger significant penalties.
Employing unlicensed salespersons or allowing unauthorized individuals to conduct sales on behalf of the dealership.
Operating without required liability insurance or letting your bond lapse during the license period.

Engaging in fraudulent or deceptive practices when filing Vehicle Inventory Tax statements.

Not maintaining proper business hours as required for your license type or operating from an unlicensed location.
This includes adhering to “Blue Laws” — automotive dealerships in Texas may not operate on both days of the
weekend and must close on either Saturday or Sunday.

Improper issuance, transfer, or disposal of metal plates.

Improper procedures when completing a transaction with a Power of Attorney. There are specific procedures that
should be followed in these situations, and they must be strictly adhered to (more on this later).

Johnson Deluca Kurisky & Gould, P.C. © Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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PRACTICAL COMPLIANCE STRATEGIES
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If only you knew the power of compllance!

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



PRACTICAL COMPLIANCE STRATEGIES

Regular staff training on regulatory requirements should be documented and updated as rules change. Creating
compliance checklists for each stage of a sales transaction helps ensure all required disclosures are made and
documents properly completed. Internal periodic audits of records, plates, and advertising can identify problems
before they become violations.

Implement a formal complaint resolution process for addressing customer concerns before they escalate to
regulatory complaints.

Designate a compliance officer within your dealership responsible for staying current on regulatory changes and
conducting internal compliance reviews.

Create standardized forms and templates that meet all legal requirements for consignment agreements,
disclosure statements, and buyer's guides.

Institute mandatory review procedures for all advertising materials before publication to ensure compliance with
advertising rules.

Subscribe to email updates from the DMV for notifications about rule changes and enforcement priorities.
Join regional and state dealer associations that provide ongoing education and compliance updates.

Consider retaining legal counsel familiar with motor vehicle regulations for regular compliance reviews and
immediate assistance when issues arise.

Johnson Deluca Kurisky & Gould, P.C.
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DATA SECURITY

FTC SAFEGUARDS RULE

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



FTC SAFEGUARDS RULE — DEALER OBLIGATIONS

. Dealers that arrange or facilitate financing are classified as “financial institutions” under the Gramm-
Leach-Bliley Act (GLBA) and must comply with the FTC Safeguards Rule.

. Dealers must develop, implement, and maintain a comprehensive written information security program
to protect customer nonpublic personal information (NPI), including social security numbers, credit
applications, and driver’s license data.

. Required safeguards include: encryption of customer data, multi-factor authentication, continuous
systems monitoring, regular penetration testing, access controls, vendor management, employee
training, and a written incident response plan.

. A designated “qualified individual” must oversee the information security program and report to
dealership leadership at least annually.

. Since May 2024, dealers must notify the FTC within 30 days of a security breach or unauthorized access
to customer information (at least 500 consumers affected).

. Civil penalties can reach $53,088 per violation (inflation-adjusted annually), with each day of a continuing
violation constituting a separate violation. The FTC issued dealer-specific Safeguards Rule guidance in
June 2025 addressing OEM relationships, third-party vendor access, and consumer data handling.

Johnson Deluca Kurisky & Gould, P.C.
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RED FLAGS

ygit World Championships

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



Johnson Deluca Kurisky & Gould, P.C.

The most common form of identity theft today is “synthetic identity
fraud.” This is a form of fraud that combines real and fake identifying
information to create a “new” false identity. The two main forms of

D@ENWHFY FRA@@ synthetic identity theft are:

Industry fraud exposure has reached a record $10.4 Identity compilation. Sometimes called "Frankenstein fraud,"
billion in 2026, up from $9.2 billion in 2025 and e ) . ’ )

nearly five times the level measured in 2010, this is a form of identity theft in which a fraudster uses real
according to Point Predictive’s 2026 Auto Lending . . . . .

survey released at NADA Show found that nearly
90% of dealers are concerned about fraud, 70%
believe fraudulent transactions are rising, and

fabricate a false identity.

dealers report an average of four fraudulent deals Identity manipulation. This is a form of synthetic ID fraud in
completeq before c!etectlon, with per-transaction
EO;S?OBVP'CH”V ranging from $10,000 to more than which the details of a true identity are altered to create a false

one. This form of fraud tends to be easier to detect than
identity compilation, but is also easier to execute by a
potential fraudster.

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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Povwar of MNttorrney transacitlons for venicles In Texas nave sirlct
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1 YoUrmuStuSerFommVAIRE2YASATEE | SORCAI EC N ERB HOWRNEOATSINTIEVAIE
Optalned irem 'the lexas DIVIVESHermSHIvrany:

r

I'he vehicle owner must signrthe formeintirent eirarnetany, Wheswill
verity their identity and notarize the document.

N
U

. The assigned agent must present the original form: (copies are NOI;
acceptable) and valid identification to complete the transaction.

Heberi PGz L 6 (L, L © Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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notary: Withr ther state: J\/J,my SUAUES) ]nclurm; EXas, maintainsanseniine
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notary registry wWith the'Secretary oiiSta

. Verity that the address for the vehicle owner's addressiis valid (you can use
a maps service like Google Maps) and not fictional or located at an
unexpected location (such as a dock or warehouse).

. The assigned agent acting on behalf of the vehicle owner must/ls
present valid, original identification. Verify the agent’s identification; do

not accept copies. If you are presented with an out of state ID"(red flag),
search online for examples of how to identify valid ID from that state.

Joh DelL Kurisky & Gould, P.C. . :
© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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SO EREICIN T Z=NS

Cornrnor “red flag” jargon used gy sovereign citizens includ:

Certain  customers may characterize i. Signing their name as a “representative” for a “corporate entity”
themselves as “sovereign citizens.” This that is their given name, but printed in all capital letters (or similar
derives from the unfounded belief that they variations): “John Smith as representative/agent for JOHN SMITH”
do not have to adhere to federal, state, or

local laws if they claim “personal ii. Adding legal-sounding disclaimers to documents during the
sovereignty.” Under the guise of a “sovereign execution process:

citizen,” the customer may attempt to

obfuscate transactions or interactions with 1. “The person John Smith accepts no liability for this
often-fictional legalese and jargon. transaction.”

2. “All liability is assumed by the entity JOHN SMITH, and John
Smith the person is not a party to the transaction.”

b= iii. Some sovereign citizens will claim to be under the jurisdiction of
e | “Admiralty law,” either verbally or in writing.

“strawman” to refer to the fictional

 the sovereign person
/

6
L

d TEXAS COUNTY
......... NEPARTMENT

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



If you suspect someone is a sovereign citizen, ask them their name (as you would do in any normal greeting). Instead of simply
responding with their name, they may offer additional verbiage:

1. “I am the person identified by John Smith”

2. “I am the free man whose strawman is called John Smith”

If they are looking at a vehicle and request a test drive, ensure their driver’s license is legitimate and valid. Sovereign citizens often
have invalid or fabricated IDs or licenses with claims like “Citizen of the Land.”

When completing the paperwork for a transaction, ensure that they do not add additional language to the documents. They must sign
their name, and ONLY their name, in the designated spaces. If they make an attempt to alter the document, add language, or sign as
epresentative” for someone or something else, inform them that you cannot accept modifications to the document,
ust be the one that signs, not an agent.

ire purpose of their pseudo-legal behavior is
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Artificial Paydown Fraud

 Borrowers use bad checks to pay down
& the loan on their vehicle, hoping to sell
or trade-in the vehicle for profit before

y the check bounces.

* The intention is to deceive both the bank
and the dealer into believing the loan
has been satisfied and to release the lien
against the car.

e This type of fraud has become
increasingly common over the last five
years.

o4&
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Avoiding Artificial Paydown Fraud

* It is best practice not to deliver the vehicle until funding has
been secured, even if the customer views it as an

Inconvenience.
* Obtain a written payoff quote from the lender.

* If the payoff quote contains language similar to: “The payoff
amount does not include any fees that may accrue or any
payments that may be returned” or other verbiage disclaiming
the lender’s liability for the guoted amount*, do not complete
the transaction until you can verify that the payoff amount is
accurate and there are no pending transactions counted against
the balance.

* Lenders are aware of this scam, so disclaimers like these have become increasingly common.
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Johnson Deluca Kurisky & Gould, P.C.

Payoff Quotes — Your Legal Protection

 Under Texas Finance Code § 348.408, a lender that provides a payoff
guote is bound by that quote and must honor it for a reasonable time. The
statute is the legal foundation for every trade-in transaction: dealers must
be able to rely on payoff quotes to complete purchases and trade-ins in a
single day.

* Lender disclaimers do not change this. The statute makes no mention of
disclaimers, and allowing boilerplate language to override a quoted payoff
amount would render § 348.408 unenforceable in virtually every
transaction. A disclaimer is a red flag to verify the payoff — it is not a
shield that protects the lender from its statutory obligation.

e Best practice: always obtain payoff quotes in writing, document the date
and source, and verify any quote accompanied by a disclaimer before
proceeding.
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Tex. Fin. Code § 348.409 — Remedy for Violation

* If a lender violates § 348.408 — for example, by attempting to collect
more than the quoted payoff amount after a transaction is complete —
the dealer or buyer’s designee has a statutory remedy under § 348.4009.

* A violating lender is liable for:

e Three times the difference between the amount tendered and the amount the
lender attempted to collect;

* |nterest;
 Reasonable attorney’s fees; and
* Costs.

* If a lender attempts to claw back or inflate a payoff after closing, call
counsel. The treble damages provision gives dealers meaningful leverage.
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Potentially Discriminatory Actions

Many actions can be perceived as “discriminatory” if the customer is a member of a “protected class.” This is
true even if the actions appear neutral on their face. These flash points include, but are not limited to, the
following:

i. Charges for add-ons that a customer did not explicitly agree to buy;
ii. Stating that an add-on or other charge is required to secure financing;

iii. Discrepancy between the purchase price or monthly payment price that was told to the
customer vs. what appears in the documents;

iv.Pushing a customer through signing a document without making the whole document
readily available for their review; and

v. Discouraging a customer from applying for financing.

© Copyright 2026 George A. Kurisky, Jr. | All rights reserved.



45

Potentially Discriminatory Actions
Why are those actions problematic?

The Equal Credit Opportunity Act (ECOA) and its implementing regulation, Regulation B, prohibit

discriminating against credit applicants on the basis of race, color, religion, national origin, gender, marital
status, age, sexual orientation, and other protected characteristics.

In April 2026, the CFPB issued a final rule amending Regulation B that eliminates disparate impact liability
under ECOA. Under the current framework, liability attaches to intentional disparate treatment — that is,
treating similarly situated customers differently because of a protected characteristic.
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Potentially Discriminatory Actions
Why are those actions problematic?

* The practical consequence for dealers is straightforward: if a customer who is a
member of a protected class receives different pricing, different terms, or is
discouraged from applying for financing compared to similarly situated customers,

and there is no documented legitimate business reason for the difference, the dealer
faces exposure under ECOA.

* Note: The CFPB's rule change applies at the federal level. State attorneys general and

state fair lending statutes may impose independent obligations. Dealers operating in
multiple states should consult counsel regarding state-specific requirements.



Potentially Discriminatory Actions

Best Practices to Avoid Potential Issues

* Don’t mention or discuss any of the protected categories of identity: race, color, religion,
national origin, gender, marital status, age, sexual orientation.

* Do not discourage a potential customer from seeking credit on a discriminatory basis. The
simplest way to avoid violating this provision is to ask neutral questions rather than make
statements with explicit or implicit judgment.

— “Do you want to apply for financing?” instead of “I don’t think you should apply for
financing.” While the latter statement is not improper on its face, in a broader context
it could be construed as an improper discouragement if the potential customer is a
member of a protected class.

— When discussing a transaction with a customer, it may be perceived as discriminatory
to ask about their job, income, or other factors that could contribute towards
creditworthiness. Do not discuss those topics.

* It is best to avoid charges for add-ons that a customer did not explicitly agree to buy.
Evidence that the price of a transaction was inflated due to multiple add-on charges can
potentially be viewed as improper and discriminatory.
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Potentially Discriminatory Actions

Best Practices to Avoid Potential Issues

Some methods to avoid charge-related issues include:

1. Provide a summary page with all add-on charges and amounts clearly stated. Have the
customer sign the page (or initial in a blank next to each add-on that is accepted) with an
acknowledgment that they are purchasing the listed add-ons for the stated prices.

2. While executing the documents, provide access to the entire document. Moving from
signature blank to signature blank opens the door to a presumption there are hidden terms
and fees.

3. Never promise to achieve a specific monthly payment amount when searching for financing.
You can ask them about their payment goals, but make no promises about the outcome.

4. Do not condition financing on the customer’s purchase of a specific add-on.

5. The customer should be aware of everything they are purchasing. The dealership needs
documentation the customer was made aware of the purchase terms. This can be achieved by
having the customer sign and acknowledge the list of fees and charges.
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Potentially Discriminatory Actions
What to do if there is an issue?

* Inthe event a customer complains that they were denied financing, given unfavorable terms,
or forced to purchase unwanted add-ons because they are a member of a protected class,
the dealership is required to show that the denial, and other terms were based on a
legitimate nondiscriminatory reason.

* Some examples of non-discriminatory conditions include:
— The customer’s inability to satisfy a monthly payment constraint at the pre-determined amount;
— The customer’s access to a more favorable offer of credit from another creditor;
— A promotional offer that the dealer extends to all customers on the same terms;
— Documented inventory reduction considerations that are related to specific vehicles; and

— The fact that a particular transaction is eligible for a subvened (reduced as a form of financial assistance)
interest rate from a manufacturer, finance source, or other non-affiliated third party.

* The dealership should maintain up-to-date contracts with its lending partners. If the
dealership has not recently performed an audit of the terms of those agreements, it is
prudent to do so.

* Under the current federal framework, lender statistical monitoring programs focused
on disparate impact are less central than before. However, dealers should expect that
any discrimination complaint will be evaluated against their transaction records for
evidence of inconsistent treatment of similarly situated customers. Maintaining

consistent, documented processes across all transactions remains the most effective
49 protection. © Copyright 2026 George A. Kurisky, Jr. | All rights reserved.
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Johnson Deluca Kurisky & Gould, P.C.

George A. Kurisky, Jr.
gkurisky(@jdkglaw.com

Conclusion

* The most effective legal protection strategy is preventive compliance
through regular training, systematic processes, and staying informed about
regulatory changes.

 Understanding and following Texas dealer laws not only shields your
dealership from penalties and license actions but also builds customer trust
through ethical business practices.

* |Investing in compliance is far less costly than addressing violations after
they occur.

» Likewise, good record-keeping practices, frequently reinforced training, and
consistent procedures for interacting with potential customers can help
minimize the risk of falling victim to fraud.
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George A. Kurisky, Jr.

gkurisky@jdkglaw.com

JOHNSON DELuUcA KURISKY & GouLp, P.C.

ATTORNEYS AND COUNSELORS
TRIALS AND TRANSACTIONS

1221 Lamar Street, Suite 1000
Houston, Texas 77010
(713) 652-2525
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